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Status  of  A?Tri cultural  Labor  Under  the 
!jne!ni)lo;/raen t Compensation  Laws  of  tl:ie  States 


Part  I 


Existing  Lavos  and  Covera^^e. 

All  of  the  aS  States,  the  District  of  Columbia,  Alaska  and 

iiav/aii  no\'/  have  unemployment  compensation  lav;s  viiich  are  compulsory 

for  employers  hiring  a certain  minimum  number  of  ’vorkers  during  a 

certain  number  of  da  ••s , each  in  a different  week.  None  of  these 

1/ 

States,  hoYievei’,  cover  all  woikers  who  may  become  unem]jloyed.  Small 
establishments  are  generally  excluded  from  State  unemploYnment  compen- 
sation laYiTs.  The  most  common  method  is  to  exclude  establishments  vrhich 
hire  less  ttian  a given  immoer  of  Y oi’kers,  or  Y’hose  emplo^mient  of  such 
a number  lasts  for  only  a short  time,  liius,  42  States  and  Alaska  base 

their  coverage  solely  on  the  basis  of  the  naaber  of  workers  employed 

2/ 

for  an  employer.  'fT-.^enty- three  of  these  States  and  Alaska  cover  only 
employers  who  have  hired  eight  or  more  YYorkers  on  any  one  day  within 
each  of  at  least  20  different  Y^eeks,  and  Iowa  covers  employers  of 
eight  or  more  YYori<;ers  who  iiave  been  employed  within  each  of  at  least 


State  laws  do  not  enumerate  covereci  emplo;^riien ts . They  usually 
state  that  all  employments  and  employers  of  a certain  minimum 
number  of  workers  or  employers  having  a certain  minimum  pay 
roll  are  covered  ar;d  •clien  proceed  to  list  tiiose  employments 
Yvhich  are  'ixcluddd,- 


2/  Alabama 
Colorado 
Florida 
Ceorgia 
Indiana 
kansas 


llaine 
; lichigan 
Mississippi 
Missouri 
Nebraska 
New  Jersey 


North  Carolina 
North  Dakota 
Oklahoma 
South  Carolina 
South  Dakota 
Tennessee 


Texas 
Vermont 
Virginia 
Washington 
VJest  Virginia 
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1/ 

15  different  vireeks. 

Illinois  and  V/isconsin  cover  employers  who  have  hired  six  or 
more  workers  id  thin  each  of  certain  periods,  fhe  Illinois  statute 
provides  coverage  only  for  employers  who  have  hired  at  least  this  number 
of  workers  vdthin  each  of  20  vreeks,  and  that  of  Idsconsin  provides  cover- 
age for  employers  who  have  employed  this  number  of  workers  il  thin  each 
2/ 

of  IB  i/eeks.  Connecticut  covers  employers  who  have  hired  five  or 
more  workers  and  seven  States  - California,  Louisiana,-  Maryland,  Massa- 
chusetts, New  Hampshire,  Rhode  Island  and  Mev;  York  - cover  employers  of 
four  or  more  workers.  All  of  these  eight  States,  with  the  exception 
of  Nev;  York,  provide  coverage  for  emplovers  vjho  have  hired  at  least 

y 

this  number  of  workers  idthin  each  of  at  least  20  weeks.  Neiv  York 
extends  coverage  to  employers  who  have  employed  this  minimum  number  of 
workers  within  each  of  at  least  15  days, 

Arizona  and  Ohio  cover  only  employers  of  three  or  more  employees. 
The  law  in  Arizona  provides  for  coverage  of  employers  who  have  hired 
this  number  of  workers  within  each  of  20  weeks,  while  that  in  Ohio 
specifies  that  such  coverage  is  based  upon  employment  at  any  one  time. 


y The  ”20  ^/eeks''  or  "15  weeks"  specification  dotis  not  mean  that  the 
workers  must  ha.ve  been  employed  for  the  whole  v;eek.  Usually  it 
means  that  the  employer  must  ha.ve  employed  eight  different  vrarkers 
during  some  day  or  some  portion  of  a day  in  each  of  at  least  20 
or  15  different  ireeks,  as  the  case  may  be, 

2/  Vdsconsin  provides  an  alternative  to  the  18  vreeks  requirement  by 
stipulating  that  v/here  the  employer’s  employment  records  are  made 
inadequate  to  permit  a determination  on  the  basis  of  number  of 
employees,  the  employer  is  still  covered  if  the  total  v;ages  pay- 
able by  him  are  .'],6,000  or  more  for  the  year, 

3/  The  Louisiana  law  provides  an  option  in  such  coverage 3 employers 
who  have  hired  12  or  more  v/orkers  within,  each  of  ten  weeks. 


■ y 


i 


- J - 

The  remaining  four  States  (Arkansas,  Delai^/are,  Minnesota  and  Penn- 
sylvania; and  tht.  district  of  Columbia  and  Ha’i/aii  cov(;r  omployers  of 
one  or  more  \jo  rkers.  All  of  these  jurisdictions,  with  the  exception  of 
the  District  of  Columbia,  specify  that  such  coverage  be  ivlthin  a period 
of  20  rreeks . The  lav/  in  the  District  of  Columbia  pro’'7ides  for  such 
coverage  at  any  time. 

In  addition  to  the  above  42  States  and  Alaska,  v/iiLch  base  their 
coverage  solely  on  the  number  of  v/orkers  employed  for  an  employer,  eight 
States  - Idaho,  Kentucky,  Montana,  Nevada,  Nev;  Mexico,  Oregon,  Utah 
and  Tjyoming  - use  the  si^e  of  the  employer’s  payroll,  some  as  an  addi- 
tional criterion,  seme  as  an  alternative  and  some  as  the  sole  tust  to 
determine  vihether  or  not  he  is  to  bo  covered.  Thus,  Oregon  covers  those 
employers  who  have  paid  wages  during  a calendar  quarter  totaling  ^^500 
or  more,  and  v/ho  havu-  employed  four  or  more  vc  rkers  on  any  one  day 
during  such  qunrter.  In  Kentucky,  the  lav;  provides  that  only  tliose 
employers  are  covered  v;ho  have  p£.id  v/ages  amounting  to  at  least  $50  to 
each  of  at  least  four  viorkers  during  each  of  throe  quarters,  or  v/ho 
employ'id  eight  or  more  workers  within  20  weeks.  Nov;  Mexico  provides 
coverage  only  to  employees  of  those  employers  whose  v;agos  during  a 
calendar  quarter  totals  X50  or  more,  or  who  have  hired  tv;o  or  more 
v/orkers  v/ithin  a period  of  13  v/eeks. 

'The  Montana  lav;  covers  employers  \iao  have  paid  $500  or  more  in 
wages  during  a calendar  year,  o:'.-’  v/ho  have  employed  one  or  more  workers 
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■within  20  weeks.  In  .iyoming,  covered  employers  are  tbiose  wSiose  Yiage 

bill  has  amounted  to  ^1:150  or  more  during  a calendar  quarter  and  vrho 

have  employed  one  or  more  workers  i'd.thin  each  of  20  Y/eeks.  Coverage 

in  Idaho,  Nevada  and  Uuah  are  based  upon  the  payraent  of  ivages  during 

a calendar  quarter  totaling  at  least  .'^225,  ■'1140  and  $76,  res^jectively. 
Status  of  Agricultural  workers. 

Agricultural  labor  or  farm  labor  is  excluded  in  all  States  Yvith 
the  single  exception  of  the  District  of  Columbia.  Almost  all  of  the 
States,  iiOY^ever,  provide  that  the  State  administrative  agency  may  permit 
the  voluntary  election  of  coverage  by  an  employer  \iho  has  too  fevr  vrorkers 

to  be  otherwise  covered  or  ■'Miose  business  is  of  a nature  v;hich  is  ex- 

1/ 

eluded.  Thus,  all  States  ,rd.th  the  exception  of  Wisconsin,  permit 
small  firms  to  elect  coverage,  and  all  of  them  vdth  the  exception  of 
Alabama,  Connecticut,  and  Massachusetts,  permit  farm  employers,  as  v;ell 

2/ 

as  employers  of  other  excluded  services  to  elect  to  come  under  the  Act. 
Once  so  covered,  the  employer  pays  contributions  and  his  employees  are 
eligible  for  benefits  on  the  same  basis  as  employers  are  compulsor- 
ily covered.  Almost  all  States  stipulate  that  such  coverage  tak'e  effect 


ij  Prior  to  1939,  the  .dsconsin  Iuyy  permitted  small  firms  to  elect 

coverage,  and  the  amended  law  provides  that  employers  have 
elected  coverage  are  continued  as  subject  employers  for  a pviriod 
of  three  calendar  years, 

2/  In  Alabama,  Connecticut  and  ^'-Massachusetts  the  Attorney  General  has 
ruled  thr.t  agricultural  employers  cannot  elect  coverage.  See  679 
Ala.  A.G.,  June  24,  1936j  6G0  Conn.  A.G.,  Commission  Rule  241, 

Dec.  16,  1936;  and  251  Mass.  A.G.,  Commission  Rule  13,,  Sept.  30, 
1936.  The  District  of  Columbia  law  includes  employers  of  one  or 
more  agricultural  laborers  so  that  tne  absence  of  a provision  for 
voluntary  election  of  coverage  in  its  lav;  does  not  affect  agri- 
cultural employment. 
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on  the  datu  stated  in  the  approval  of  election  and  for  at  loast  two 

y 

calendar  years. 

Prior  to  1939,  Fiichican  vj-as  the  only  State  i/hich  specifically  de- 
fined the  term  "agricultural  labor"  in  its  unemployment  compensation  law. 

In  1939,  si;:  States  (alabama,  Georgia,  New  York,  Oregon,  iashington  and 
Wisconsin)  and  Havraii  amended  their  unemployment  compensation  acts  or 
passed  separate  acts  in  v;hich  a definition  of  the  term  "agricultural  labor" 
was  inserted.  Michigan,  in  the  same  year,  adopted  an  amendment  to  ex- 
clude "any  service  not  included  as  'employment'  under  Title  IX  of  the 
Social  Security  Act . " This  general  exclusion  affects  and  ext>.jnds  its 
definition  of  "agriciiltiiral  labor".  The  same  general  exclusion  was  also 
adopted  in  Alabama  and  Florida  although  the  latter  State  dotis  not  contain 
a specific  definition  of  the  term  "agricultural  labor". 

The  definition  of  "agricultural  labor"  included  in  the  amended 
lavrs  of  Alabama,  and  Wisconsin  is  the  same  as  that  specifically  inserted 

2/ 

in  die  amended  Federal  Social  Security  Act  of  1939.  By  a separate  act, 
the  legislature  of  Georgia  defined  the  term  "agricultural  labor"  to 
include; 

a)  the  planting,  groidng,  cultivation,  harvesting 
and  marketing  of  trees  and  the  fruits  and  pro- 
ducts thereof;  and 


\J  ConniBcticut  does  not  specify  the  effective  date  or  length  of  cover- 
age, In  Alabama  and  New  York,  sma.ll  aiployers  become  liable  on 
filing  of  election,  subject  to  approval. 

TJ  The  Georgia  Act  defining  '’agricultural  labor"  is  a special  act 
defining  "agricultural  pursuit"  and  places  employers  engaged 
in  this  pursuit  in  the  category  of  "farmers"  under  any  statute 
rel£iting  to  farming  or  farmers. 
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b)  the  production  or  original  manufacture  of  crude 
gum  (olooresin)  from  v/hich  is  derived  or  ma^  bo 
derived  gum  spirits  of  turpentine  and  gizm  rosin. 

The  ariended  Act  in  llenv  York  states  that  the  term  "farm  laborer" 
shall  include  any  person  employed  on  a farm  in  connection  idth: 

a)  the  cultivation  and  tillage  of  the  soil; 

b)  the  planting,  cultivation  and  harvesting 
of  agricultural,  horticultural,  floricul- 
tural,  vegetable  and  food  products  of  the 
soil; 

c)  the  raising,  feeding  and  care  of  livestock, 
bees  and  poultry,  including  all  domestic 
birds  or  foivl; 

d)  the  processing,  packing,  packaging,  trans- 
porting or  marketing  of  all  products  of  the 
farms,  including  those  above  enumerated,  in 
connection  \lth  the  operation  of  a farm.; 

Such  services  do  not  constitute  farm  labor, 
hov/ever,  unless  thiey  are  performed  by  the 
employee  of  the  o'/mer  or  tenant  of  the  farm 
on  ViThich  the  materials  in  their  raw  and 
natural  state  were  produced,  and  unless  such 
processing,  packing,  etc.  is  carried  on  as 
an  incident  to  ordinary  farraing  operations 
as  distinguished  from  manufacturing  or  com- 
mercial operations." 

In  Oregon,  "agricultural  labor"  is  now  defined: 

"as  any  and  all  labor,  used  and  employed  in 
all  branches  of  farming,  and  among  other  things, 
the  cultivation  and  tillage  of  the  soil,  dairying, 
the  production,  growing,  harvesting  and  marketing 
of  any  and  all  agricultural  and  horticultural  com- 
modities; 

"the  raising  of  livestock,  and  any  practices  per- 
formed by  a farmer,  or  on  a farm  as  incident  to, 
or  in  conjunction  vdth  such  farraing  operations, 
together-  v/ith  any  ana  all  other  labor  used  and 
employed  by  any  farmers'  cooperative  association 
organized  under  the  lai;s  of  the  State  of  Oregon, 
and  operated  for  the  rautual  benefit  of  its  mumbers, 
provided,  that  such  association  does  not  sell  its 
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commodities  for  non-members  in  any  amount  greater 
in  value  than  such  as  are  sold  for  its  members, 
and  all  earnings  are  apportioned  as  dividends  in 
accordance  with  the  amount  of  business  transacted 
by  each  member  through  the  association." 

The  definition  of  the  term  "farm  labor"  in  the  lav;  of  the  State 
of  Vfeshington  includes  "services  customarily  performed  by  a farm  hand  on 
a farm  for  the  ov/ner  or  tenant  of  a farm," 

The  Territory  of  Hawaii  amended  its  unemployment  compensation  act 

in  1939  to  include  the  follovdng  definition  of  the  term  "agriculture": 

" 'Agriculture'  includes  farming  in  all  its  branches 
and  among  other  things  includes  the  cultivation  and 
tillage  of  the  soil,  dairying,  the  production,  culti- 
vation, groiving  and  h''rvesting  of  any  agricultural  or 
horticultural  commodities,  the  raising  of  livestock, 
bees  or  poultry  and  any  practices  (including  any  forestry 
or  lumbering  operations)  performed  on  a farm,  plantation, 
ranch,  orchard,  vineyard  or  other  farm  premises  as  an 
inqident  to  or  in  conjunction  vdth  such  farming  opera- 
tions, including  preparation  for  market,  delivery  to 
storage  or  to  carriers  for  transportation  to  market; 
all  of  tiio  foregoing  being  subject  to  the  folloidng 
more  specific  definitions  vdth  respect  to  'sugar  cane 
plantations',  'pineapple  plantations'  and  'other  agri- 
culture ' : 

" (a)  Farming  operations  on  'sugar  cane  plantations' 
include  all  operations  performed  on  such  plc'intations 
as  are  incident  to  or  in  conjunction  vdth  the  plant- 
ing, cultivation,  irrig.e.tion  and  hr' rvti sting  of  sugar 
cane;  the  hauling,  fluming  or  transportation,  by  what- 
ever means,  of  sugar  cane  to  the  point  where  such  sugar 
cane  is  delivered  to  the  mill  or  raill-yard  for  first 
processing; 

" (b)  Farming  operations  on  'pineapple  plantations' 
include  all  operations  performed  on  such  plantations 
as  are  incident  to  or  in  conjunction  vdth  planting, 
cultivation,  irrigation  and  harvesting  of  pineapples, 
and  the  hauling,  transportation  or  handling  of  pro- 
duce of  the  plantation  from  its  fields  or  principal 
highv;ay  loading  stations  to  canneries  or  up  until  the 
time  such  produce  is  delivered  to  ocean  carrier  at 
shipping  ports; 
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" (c)  Farming  operations  porfoi’raod  in  conn. action  I'/ith 
'other  agriculture'  include  all  operations  of  ij.;hatover 
nature  performed  on  the  fam  or  ranch  premises  incident 
to  or  in  conjunction  I'dth  the  production  of  agricultural 
or  ho rtj. cultural  commodities  or  thu  raising  of  livestock, 
bees  or  poultry.  '• 

Related  farm  exemptions  are  found  in  the  statutes  of  the  above 
States  and  in  those  of  other  jurisdictions.  Thus,  for  example,  sein'’ices 
for  agricultural  or  horticultural  organizations  n.re  exempt  in  Alabama, 
California,  1^’lorida,  Massachusetts,  liichigan  ;ind  .dsconsin.  In  Florida 
and  Michigan  this  exclusion  results  from  such  exception  in  the  Federal 
Unemployment  Tax  Act  of  1139;  in  C.alifornia,  Massachusett-s  and  Adsconsin, 
tlds  exemption  is  specifically  listed  in  the  acts;  nhile  Alabama,  has  both 
a special  exemption  anci  the  general  exclusion  of  services  excluded  from 
employment  under  Title  IT  of  the  Federal  Social  Security  Act  of  1939. 

Services  for  farriers'  cooperative  associations  are  specifically  ex- 
cluded from  the  lavfs  of  Minnesota  and  Oregon.  In  iiinnesota,  they  £ire  ex- 
cluded only  if  they  deal  exclusively  vdth  agricultural  or  dairy  products, 
and  if  they  are  exempted  from  the  Federal  Unemployment  T'\x  Act.  In 
Oregon,  the  exclusion  applies  only  if  th-j  cooperative  he.s  been  organized 
under  the  State  lavf  and  is  operated  for  the  mutual  benefit  of  its  members. 

Services  in  maintenance  and  operation  of  irrigidion  or  drainage 
systems  used  exclusively  for  £igricultural  purposes  are  excluded  from  the 
laws  of  Alabama,  Florida,  Michigan,  and  -'dsconsin.  In  Utah,  such  services 
are  also  exempt  if  purformed  on  an  irrigation  system  operated  on  a non- 
profit basis,  but  such  a system  need  not  be  used  exclusively  for  agricul- 
tural purposes.  In  Florida  and  Michigan,  the  statutory  exemption  of  these 
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services  result  from  such  exclusion  in  the  Federal  Unemployment  Tax  Act. 

Ranch  or  dude  ranch  labor  is  specifically  excluded  in  .;yoming, 
u'hile  persons  engaged  in  the  original  production  of  crude  gum,  turpentine 
and  gum  rosin  are  excluded  from  the  unemployment  compensation  laws  of 
Alabama,  Florida,  Georgia,  Michigan  and  iJisconsin.  In  Florida  and  Miclii- 
gan,  the  exemption  results  from  such  exclusion  in  the  Federal  Unemployment 
Tax  Act  of  1939. 

Coverage  of  Agricultural  Labor  in  the  district  of  Columbia. 

Covered  eraployments  arc  not  specifically  mentioned  in  the  unemploy- 
ment compensation  law  of  the  district  of  Columbia.  Certain  employments, 

1/ 

ho\irever,  are  specifically  exempted.  Farm  labor,  is  not  among  tht;  ex- 
cepted employments.  In  fact,  the  district  Unemployment  '“Compensation 
Board  has  ruled  that  "employers  engaged  in  the  operation  of  agricultural 
establishments,  farms,  nurseries  and  dairies  are  included  Tiri thin  the 

2/ 

Act".  Such  employers,  therefore,  v/ho  employ  one  or  more  individuals  are 
required  to  pay  contributions  to  the  Fund  and  their  employees  generally 

1/ 

are  eligible  for  unonploym-nt  compensation  benefits, 

y The  term  "employment"  is  defined  as  "any  service,  of  I'/'hatever 

nature,  including  employment  in  interstate  comraerce  - - - iti.thin 
the  United  States,  by  any  individual  under  any  contract  if  hire, 
oral  or  Virritten,  e^^rcssed  or  implied,  so  long  as  the  greater  part 
- - - of  the  service  performed  under  such  contract  is  performed 
within  the  district  - Public  Act  No.  3B6,  74th  Congress,  (H.R. 

7167),  section  1 (b). 

2/  Rules  and  Regulations  Relating  to  Employers  Under  the  District  of 

Columbia  Unemployment  Compensation  Act,  Article  I. 

3/  The  Act  makes  provision  for  contributions  by  covered  employers  and 
by  the  district  of  Columbia,  but  not  for  payment  of  contributions 
by  covered  employees. 


-la- 


in 193^  contributions  amounting  to  ,^3,214  v/ere  received  from 

1/ 

employers  coded  as  "horticultural  aPxd  agricultural  services".  The 
number  of  reporting  agricultural  establishments  ■which  made  contributions 
varied  from  six  in  February  and  Uovember  to  11  in  May  and  September. 

Among  these  employers  were  tree  surgeons,  landscape  gardeners  and  a 
nurseryman.  'The  number  of  covered  agricultural  workers  in  these  establish- 
ments varied  from  79  in  January  to  146  in  April,  the  average  for  the  year 

being  about  100.  The  total  wages  received  by  these  vorkers  amounted  to 

2/ 

about  $109,000. 

Total  unemployment  compensation  benefits  amounting  to  $1,475  were 
paid  out  to  twenty  agricultural  and  horticultural  employees  in  1938,  the 

3/ 

first  year  in  which  benefits  vjere  paid.  The  average  (median)  check 


y Contributions  from  employers  engaged  in  these  services  amounted  to 
about  $168  in  1936  and  about  $556  in  1937.  For  the  first  9 months 
in  1939  they  amounted  to  about  $2,085. 

2/  This  includes  tlie  cash  value  of  perquisites,  if  any  were  paid. 

The  Act  provides  tliat  the  employer  report  the  cash  value  of  per- 
quisites paid  to  v^orkers  as  part  of  or  in  lieu  of  'v/ages  in  cash. 
Such  a sum  then  becomes  taxable  and  is  included  also  in  the  com- 
putation of  the  -v^eekly  wage  for  benefit  payment  purposes.  The 
Board  has  ruled  that  food  and  lodging  which  forms  part  of  the 
employee’s  wages  shall  be  included,  for  the  purpose  of  computing 
contributions,  at  not  less  than  '^7.75  for  a seven  day  week.  The 
cash  values  of  these  perquisites  are  broken  dovm  as  follov/s; 

Boa r d ; 75  cents  per  day,  which  includes 

three  meals; 

Board;  25  cents  per  meal,  if  less  than 
three  meals  are  given; 

Lodging : ''2.50  per  week,  or  40  cents  per 

day. 

3/  Began  Februa.ry  5,  1938.  For  the  first  nine  months  of  1939,  bene- 
fits amounted  to  about  '1,243. 
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issued  to  claimaints  in  that  year  amounted  to  nine  dollars  over  an 
average  period  of  tivelve  Yieeks.  I'he  units  of  payment  were  as  follows; 


All  Paygents 

Humber Amount 


Total 

185 

11,474.50 

Less 

than 

ti.oo 

X 

X 

11,00 

less 

than 

^1.99 

2 

2.50 

2,00 

II 

II 

2.99 

4 

9.00 

3.00 

II 

ft 

3.99 

17 

59.00 

4.00 

II 

!! 

4.99 

8 

32.00 

5.00 

It 

!! 

5.99 

29 

155.50 

6.00 

II 

II 

6.99 

20 

121.00 

7.00 

II 

M 

7.99 

8 

60.00 

8.00 

II 

II 

8.99 

30 

248.00 

9.00 

II 

II 

9.99 

15 

135.00 

10.00 

II 

II 

10,99 

X 

X 

11.00 

II 

11 

11.99 

11 

122.00 

12.00 

II 

11 

12.99 

25 

308.00 

13.00 

II 

Jt 

13.99 

10 

131.50 

14.00 

11 

It 

14.99 

2 

28.00 

15.00 

11 

^1 

15.99 

2 

30.00 

16.00 

II 

tl 

16,99 

1 

16,00 

17.00 

It 

:i 

17.99 

1 

17.00 

In  addj.tion  to  the  employers  classified  as  being  engaged  in 
"horticultural  and  agricultural  services",  there  v;ere  14  dairies,  which, 
in  1938,  paid  contributions  amounting  to  about  181,740  to  the  Unemploy- 
ment Compensation  Board,  These  dairies  paid  out  12,722,046  in  v;ages. 

It  is  not  knovm  hox7  many  employees  they  employed  or  how  many  of  them 
received  benefits  in  the.t  year. 


« 


» 
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Part  II 

Rulings  and  Interpretative  Decisions  of  State  Unemployment 

Coiapensation  Agencies  Affecting  Farm  Labor  Before  the 

1939  Amendments  to  the  Federal  Social  Security  Act, 

Before  1939,  with  the  sole  exception  of  i.Iichigan,  the  term  "agri- 
cultural labor"  uas  not  defined  in  any  State  unemplo^/ment  compensation 
law.  In  the  absence  of  a definition  of  the  term  "agricultural  labor"  as 
used  in  the  statutes,  many  States  resorted  to  the  ordinary  meaning  of 
the  tern  as  defined  by  liTebster,  Some  States  consulted  its  meaning  v/here 
it  was  defined  in  other  labor  legislation,  or  regulations  relating  to 
such  legislation.  Still  others  adopted  the  definition  of  the  term  of  the 

y 

Federal  Bureau  of  Internal  Revenue.  In  any  case,  a definition  of  "agri- 
cultural labor"  v;as  not  as  difficult  to  find  or  construct  as  the  applica- 
tion of  such  a definition  to  various  conditions  and  circumstances.  Every 
State,  therefore,  was  faced  vdth  the  problem  of  determining  \;hether  the 
exclusion  of  "agricultural  labor"  applied  to  an  occupation  which,  broadly 
considered,  v/as  agricultural  in  character.  For  this  reason,  the  inter- 
pretation of  the  State  agencies,  in  charge  of  enforcing  the  unemployment 
compensation  law,  i'\iith  respect  to  the  extent  of  the  exclusion  of  "agricul- 
tural labor"  were  as  important  as  th^  specific  exclusion  itself. 

The  claims  which  in  these  insuances  came  up  before  the  States  i/ere 
those  involving  services  which,  as  already  noted,  yero  all  agricultural 
in  nature.  In  searching  for  conclusive  factors  in  the  construction  of 

l7  See,  U.  S,  Treasury  Department,  Bureau  of  Internal  Revenue,  Employees ' 

Tax  and  the  Employer's  Tax  Under  Title  VIII  of  the  Social  Security 

Act.  R .gulations  91  article  6j  and  Excise  Tax  on  Employt^rs  Under  Title 
IX  of  the  Social  Security  Act,  Ftegulations  90,  article  206(1). 
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the  State  acts  as  applied  to  the  coverage  of  agricultural  labor,  there- 
fore, it  was  not  only  the  nature  of  the  work  performed  or  the  character 
of  service  that  determined  v/hether  the  particular  occupation  was  com- 
mercial or  agricultural,  but  also  whether  tl.ie  work  was  performed  on  the 
farm  or  off  the  farm  and  "v/hether  a farm  employer-employee  relationship 
existed.  All  of  these  factors  governed  the  ultimate  decision  as  to  T/hat 
services  constituted  farming  or  were  incidental  to  farming.  Further  per- 
plexing questions  were  those  relating  to  the  meaning  of  terms  used  in  de- 
fining the  term  "agricultural  labor",  such  as;  'what  constituted  "a  farm"? 

- what  represented  "processing,  etc,"?  - what  was  to  be  considered  "live- 
stock"? - Y^hat  operations  were  "incidental  to  ordinary  farming  opera- 
tions "?- 

For  adrainistrative  guidance  and  effectual  enforcement,  some  States 
specifically  inserted  a vrorking  definition  of  the  term  "agricultural  labor" 
in  the  rules  and  regulations  governing  the  adninis tration  of  their  unem- 
ployment compensation  laws.  A number  of  States  consulted  court  decisions 
involving  definitions  of  the  term.  Other  States  adopted  no  standard 
definition.  All  States,  hovyrever,  were  obliged  to  issue  interpretative 
decisions,  opinions  or  other  official  explanations  as  claims  for  unemploy- 
ment compensation  benefit  payments  arose  or  Y/hen  employers  Yrere  in  doubt 
vYhether  their  services  virere  taxable  under  the  laYv,  These  legal  opinions 
and  administrative  decisions,  for  the  most  part,  v;ere  in  accordance  vdth 
those  of  the  Federal  Bureau  of  Internal  Revenue  vhere  the  conditions  and 
circumstances  surrounding  the  cases  Yrere  the  same  or  approximately  the 


I 


j 
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the  same  as  in  those  cases  upon  ^j'hich  the  Bureau  had  mled.  i'here  were, 
however,  State  departures  from  Federal  rulings. 

The  folloTving  review  of  State  interpretations  and  decisions  affect- 
ing agricultural  labor  is  not  intended  to  be  a complete  coverage  of  the 
cases  upon  i/hich  decisions  had  to  be  made.  It  is,  rather,  an  attempt  to 
indicate  the  general  direction  taken  by  the  States  on  coverage  questions 
which  arose  before  the  Federal  Social  Security '..Vet  tjus  amended  in  1939. 

The  review  should  serve  as  a canvass  of  comparison  with  the  changes  that 
the  States  are  likely  to  make  in  accordance  with  the  broadened  definition 
of  the  term  "agricultural  labor"  ^'/hich  became  effective  on  January  1,  1940. 
Services  Traditionally  Prosecuted  on  a Farm. 

practically  all  States  which  excluded  'h  gricultural  labor"  from 
the  provisions  of  their  unemployment  acts  excmp.:ed  the  folloT/’/ing  services 
traditionally  prosecuted  on  the  farm  by  pt;rsons  in  the  employ  of  the  ovmer 
or  tenant  thereof^  cultivation  and  tilling  of  thu  soil,  the  harvesting  of 
crops,  the  raising,  breeding  and  management  of  cattle  and  sheep,  smno 
and  hogs,  draft  or  farm  horses,  poultry  and  beqs. 

In  Michigan,  for  example,  the  General  Ccunsel  of  the  Unemployment 
Compensation  Commission  ruled  tha-t  the  cultivating  and  harvesting  of  corn, 
oats,  hay,  clover,  soy  beans  and  peppermint  wej'e  functions  incident  to 

ordinary  farming  operations  and  persons  engaged  in  those  services  were 

1/ 

exempt  from  the  unemployment  compensation  law.  In  California,  the  Un- 
employment Reserves  Commission  held  that  serA/i  ;es  of  eiiployees  on  a hog 

y Social  Security  Board,  Unemployment  Compensation  interpretation 

Service,  State  Series  Supplement,  1379  Miiihigan, 
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ranch,  on  farms  and  orchards  perforining  services  of  irrigation,  fertil- 
ization, pruning,  spraying,  fumigating,  dusting  and  plaining  v/ere  ruled 

1/ 

exempt  as  agricultural.  In  Texas,  cattle  ranching  and  raising  of  live- 

2/ 

stock,  in  Utah,  the  raising  of  cattle  and  the  raising  and  shearing  of 

3/ 

sheep  on  ranches,  in  Nevada,  the  caring  and  shipping  of  livestock  of 
ranchers  who  grazed  their  stock  on  the  public  domain  or  on  their  ovm 

ki 

property,  in  Pennsylvania  and  Montana,  the  breeding,  raising,  feeding  and 

5/ 

management  of  livestock  on  the  farm,  draft  or  farm  horses  and  svdne,  in 

y 

Georgia,  the  raising  of  bees  on  the  farm  and  the  selling  of  their  honey, 

2/ 

in  Illinois,  the  raising  of  ducks  on  the  farm,  and  in  Nev;  York,  the  breed- 
ing, raising,  training,  exhibiting  and  selling  horses  and  the  groi-'/ing  of 

8/ 

grain  and  forage  crops  as  feed  for  the  livestock,  v/ere  held  to  be  agri- 
cultural  services  exempt  from  the  unemployment  compensation  lawT, 

On  the  other  hand,  persons  engaged  on  the  farm  in  the  traditionally 
farm-performed  services  were  not  deemed  as  agricultural  laborers  vdthin 
the  moaning  of  the  law  vfhen  they  were  employed  for  an  -employer  who  ^ras  not 
the  ovjner  or  tenant  of  the  farm.  In  California,  for  example,  the  Unemploy- 
ment Reserves  Coiamission  ruled  that  a fruit-picking  contractor  who  con- 


17  Ibid,  14,  747  and  74B  California, 

2j  Ibid,  4B  Texas, 

3/  Ibid,  482  and  1746  Utah. 

4/  Ibid,  773  Nevada  A.G, 

^ Ibid,  480  Pennsylvania  and  1381  Montana. 
^ Ibid,  1124  Georgia, 

7/  Ibid,  1731  Illinois. 

Ibid,  1743  New  York. 


I 


ii 


•I 


o, 


t 


y 


. .1;  ■ > 
I ' 


r 


V r 


t-.. 


I 


V 


'ii.V 


v«V 


It; 


■)• 


■i''. 


.:7. ' 


, . ^ Wji-j-ifoii*, /p  frt,  -• 


■■-  v’v. 

...  . 

, - \ ,: 


■ '.•k^>  ^ r,  <V  -"W;'> 

\ *'  V it 


- I 

II;  ■ , 


: 'W 


•fT^ 


- 16  - 


tracted  I'dth  various  farmers  to  ha.rvest  their  crops  was  deemed  to  bo 
an  employer  and  not  an  employee  of  the  farm  owner,  and,  held  that  the  em- 
ployees of  such  a contractor  were  not  exempt  as  agricultural  laborers 
1/ 

under  the  laxv.  Similarly,  the  California  Unemployment  ReservL-s  Commission 
ruled  tha.t  employees  engaged  in  the  traditionally  farraing  pursuits  virho 
were  contracted  out  by  thuir  farm  employers  to  other  growers  or  ranchers, 
and  v^rho  maintained  such  persons  on  their  payroll  during  such  time  of 
employment,  T/rere  not  agricultural  laborers  for  the  period  of  time  they 

2J 

spent  in  the  service  of  an  outside  grower  or  rancher.  The  same  rule 

applied  to  workers  employed  by  commercial  or  cooperative  packing  houses 

who  were  hired  out  to  ait,  pick  or  harvest  crops  of  growers  from  w'hom  the 

2/ 

packing  house  employers  purchased  their  crop. 

Also,  in  Illinois,  the  Division  of  Unemployment  Compensation  held 
that  services  performed  by  employers  on  the  farm  but  in  the  employ  of  a 
seed  company  in  connection  vdth  the  detasseling  of  the  seed  rows  and 

17  Ibid,  742  California . 

2/  Ibid,  9 California. 

3/  Ibid,  19  California;  Before  the  Federal  Bureau  of  Internal  Revunue 
ruled  that  the  services  performed  by  laorkers  foi-  a.  cooperative 
marketing  association  of  producers  vrere  not  agricultural,  the 
Commission  in  California  ruled  that  the  employees  of  marketing 
cooperatives  wiio  harvested  the  products  for  the  exclusive  benefit 
of  the  mumabers  of  such  cooperative  were  agricultural  laborers. 

But,  ruled  tlie  Commission,  if  the  cooperective  employoos  were 
contracted  out  to  growers  not  members  of  the  cooperative,  the 
services  of  suc>i  cooperative  employees  were  not  deemed  to  be 
agricultural  ijr  the  period  of  time  spent  in  service  of  the 
outside  growrer,  (See,  Ibid,  9 California). 


- 17  - 


y 

hybridization  of  corn  i/fere  not  agricultural.  Again,  in  Texas,  the 
Unemployment  Compensation  Corarnission  ruled  th? t -services  pv^rformed  by 
workers  in  pecan  and  peach  groves  owned  or  tenanted  by  the  employ;r  con- 
stituted agricultural  operations,  but  denied  this  classification  to  em- 
ployees of  a company  performing  such  services  on  the  farm  of  other  grow- 

y 

ers . 

The  farm  employer-employee  factor  governed  also  the  classification 

of  persons  engaged  in  threshing  operations  in  those  States  in  which  the 

# 

question  arose.  Thus,  Michigan  and  Minnesota  held  that  services  rendered 

by  an  individual  ’.'^lo  was  eng  aged  in  threshing  farm  crops  for  a number  of 

farmers  were  not  excluded  from  their  unemployment  compensation  laws.  Such 

services,  it  Yias  observed,  iirere  not  performed  on  a farm  by  persons  in  the 

employ  of  the  owner  or  tenant  thereof,  but  rather  by  an  individual  on- 

2/ 

gaged  in  itinerant  threshing  business. 

In  at  least  two  cases  v;hich  came  up  for  a ruling,  hov/ever,  the 
administrative  agency  of  Uie  State  waived  the  requirement  that  an  employee 
performing  harvesting  or  other  such  services  on  a farm  had  to  be  in  the 
employ  of  the  owner  or  tenj.  nt  of  ttie  farm  before  being  deemed  as  an  agri- 
cultural laborer.  Hius , in  Mississippi,  the  General  Counsel  to  the  Un- 
employment Compensation  Commission  ruled  that  labor  engaged  in  h-'rvesting 
crops  xMiether  in  the  employ  of  the  farmer  or  of  a pa.cking  or  canning  ostab- 

4/ 

lishment  was  "agricultural  labor"  and  exempt  from  the  Act.  Similarly, 

1/  Ibid,  1732  Illinois. 

y rbW,  46  Texas. 

^ See,  Ibid,  752  Michigan  and  759  Minnesota. 

4/  Ibid.  33  Mississippi. 
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in  Yifisconsin,  the  Unemployment  Reserves  Department  held  that  employees 

in  the  employ  of  a hemp  mill  which  furnished  "fieldraen"  for  cutting, 

retting  and  bundling  hemp  in  the  field  preparatory  to  bringing  it  to 

the  mill  were  "agricultural  laborers"  despite  the  fact  that  their  wages 

were  paid  directly  by  the  ovfner  of  the  mill  and  not  by  the  owner  of  the 

1/ 

hemp  farms • 

Moreover,  when  activities  traditionally  performed  on  the  farm  were 
divorced  and  separated  from  the  farm  and  prosecuted  elsewhere,  they  were 
not  regarded  as  agricultural,  and  persons  engaged  in  them  v/ere  not  deemed 
as  agricultural  laborers  within  the  meaning  of  the  State  unemployment  com- 
pensation lavre.  For  example,  in  Montana,  the  attorney  of  the  Unemployment 
Compensation  Commission  ruled  that  labor  performed  by  an  employee  for  a 
commercial  feeding  concern,  a livestock  commission  company  or  a stockyards 
concern  feeding  or  raising  livestock  as  a part  of  commercial  operations 
v;as  not  agimcultural  mthin  the  meaning  of  the  Act,  Similarly,  in 
Vjyoming  and  Minnesota,  services  for  stockyards  handling  livestock  in 

3/ 

transit  were  held  to  be  commercial  and  not  agricultural.  In  Minnesota, 
the  Unemployment  Compensation  Division  also  held  that  the  serAdces  of 
individuals  on  a livestock  farm  operated  by  a meat  packing  company  was 
not  incidental  to  farming  operations  but  incidental  to  the  operations  of 

1/  '-^he  ower  of  the  mill  charged  the  labor  cost  for  harvesting 

the  hemp  to  the  account  of  the  farmer  and  deducted  it  from 
the  price  which  he  paid  for  the  pui' chase  of  the  hemp.  See, 

Ibid,  51  Wisconsin. 

2/  Ibid,  1381  Montana, 

3/  Ibid,  1134  hlyoming  and  1129  Minnesota. 


■-0 


I 


i 


$ 


I 


- 19  - 


1/ 

the  packing  plant  for  whom  the  stock  v/as  fed  and  fattened. 

In  the  States  in  which  cases  arose,  persons  engaged  in  feeding 

and  otherwise  caring  for  foxes,  minks  or  other  fur-bearing  animals  and 

not  performing  other  labor  on  the  farm,  v/ere  not  considered  to  bo  in 

2/ 

agricultural  labor.  Foxes,  minks  and  similar  animals  v;ere  not  deemed 
to  be  livestock,  and  the  services  connected  Yath  their  production  and 
care  were  interpreted  as  not  constituting  ordimry  farming  operations. 
Services  Performed  in  Greenhouses  and  Nurseries. 

In  accordance  \idth  the  ruling  of  the  Federal  Bureau  of  Internal 
Revenue  of  October  1937,  hothouse  and  nursery  labor  employed  in  green- 
houses and  nurseries  located  on  a farm  in  connection  \dth  the  cultivation 
and  processing  of  the  soil  or  in  the  planting,  raising,  transplanting  or 
harvesting  of  vegetables,  fruits  or  horticultural  and  floricultural  com- 
modities neve  excluded  as  "agricultural  labor"  under  the  unemploynent  com- 

3/ 

pensation  laws  of  almost  all  of  the  States  in  which  the  issue  arose.  All 


ij  Ibid,  1129  Minnesota. 

2/  Ibid,  484  Utah;  65I  Utah  A.G.;  473  Connecticut;  750  and  1377 
Michigan;  1739  Mow  York. 

3/  See  Treasury  Department,  Bureau  of  Internal  Revenue,  Internal 

Revenue  Bulletin,  C.B.,  1937-2,  409.  Prior  to  October  1937,  the 

Federal  Bureau  of  Internal  Revenue  held  (January  1937)  that  em- 
ployees of  hothouses  and  nurseries  vrere  not  agricultural  laborers, 
and  the  follov/ing  States  in  which  such  cases  arose  follovrod  this 
ruling:  Connecticut,  Maine,  Massachusetts,  Mississippi,  Worth  Caro- 
lina, Rhode  Island,  Texas,  Utah,  Kentucky,  Michigan,  Minnesota, 
and  South  Carolina.  See,  Social  Security  ^oard,  Unemployment  Com- 
pensation Interpretation  Service,  State  Series,  Supplement,  25  and 
474  Conn.;  27  Maine;  30  Massachusetts;  35  Mississippi;  37  North 
Carolina;  39  Rhode  Island;  47  Texas;  55  Utah;  475  Kentucky;  751 
and  1380  Michigan;  762  and  764  Minnesota;  and  769  South  Carolina. 
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1/ 

of  those  States,  with  the  exception  of  New  Jersey  and  Montaria,  excluded 

employees  in  these  services  only  if  the  nursery  or  greenhouse  on  or  in 

2/ 


which  they  'Virere  employed  were  located  on  a farm.  Mew  Jersey  held  that 
labor  employed  by  nurserymen  or  horticulturists  in  the  cultivation  and 
processing  of  the  soil  whether  on  the  farm  or  elsev/here  was  agricultural 


3/ 


and  therefore  exempt  from  the  law«  Montana  ej$)ressly  construed  and 

4/ 


considered  a greenhouse  as  a "farm",  irrespective  of  its  location. 

However,  the  rulings  on  coverage  with  respect  to  these  services 
have  not  been  uniform  in  all  the  States  in  virhich  the  question  arose.  For 
example,  in  January  193B,  the  Unemployment  Compensation  Commission  of  New 
Mexico  ruled  that  labor  performed  in  florists'  greenhouses  was  not  m th- 
in the  classification  of  "agricultural  labor"  which  is  exempt  from  the 


1/  Ibid,  1127  Maryland;  112S  Massachusetts;  1131  Texas;  1132  Virginia; 

1376  Maine;  1328  Montana;  1385  Connecticut  A.G.;  1555  Michigan;  1734 
Illinois;  1736  New  Jersey;  1747  Utah, 

TJ  Illinois  expressly  ruled  that  services  performed  in  a greenhouse 

located  in  a residential  area  i-dthin  the  corporate  limits  of  a city 
were  not  agricultural  labor,  ( Ibid , 1734  Illinois)  California  and 
Connecticut  liave  hold  that  ■'.workers,  in  the  employ  of  nurseries  but 
perforidng  work  off  the  property  of  the  omployer  were  not  agricul- 
tural labor  vjithin  the  meaning  of  their  laws.  In  California,  the 
Unemployment  Reserves  Commission  ruled  that  the  vrark  of  an  employee 
of  a nursery  virho  performed  landscape  gardening  for  a customer  on 
the  latter's  property  i;as  not  agricultural  and  therefore  not  exempt 
from  the  provisions  of  ttie  Act,  (ibid,  16  California),  In  Connecticut, 
the  Attorney  General  of  the  State  ruled  that  services  performed  by  a 
landscaping  division  on  properties  other  than  a nursery  mp.s  not  agri- 
cultural labor,  Like''.d.se,  ho  ruled  the.  t services  performed  in  con- 
nection vdth  nursery  stock  not  raised  or  cultivated  by  the  nursery 
employer  but  bought  by  him  for  resale  on  his  premises  vms  not  agri- 
cultural labor  ( Ibid,  1385  Conn.  A.G.). 

3/  Ibid,  1736  New  Jersey. 

4/  Ibid,  1382  Montana. 
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provisions  of  the  law.  Siinilarly,  in  Ohio,  the  Unemploj-Tnent  Coiapensation 

Coraraission  held,  in  August  193^,  that  regardless  of  the  disturbance  under 

the  Federal  lavf,  it  has  not  disclosed  any  change  in  regard  to  the  status 

of  either  conniercial  flov:er  growers  or  horticulturists,  and  therefore 

services  rendered  by  individuals  in  the  employment  of  such  employers  were 

2/ 

not  within  the  meaning  of  the  term  "agricultural  labor".  The  legal  de- 
partment of  the  Unemployment  Compensation  Commission  of  Ohio  also  held 

ti..at  services  rendered  in  the  raising  of  hot  house  vegetables  were  not 

2/ 

exempt  as  "agricultural  labor". 

Hie  services  of  gardeners  or  landscape  architects,  closely  related 

to  nursery  labor,  have  been  held  as  not  agricultural  in  California,  G'^orgia 

and  Texas,  Hms,  in  California,  the  pruning  of  ornamental  or  shade  trees, 

the  movfing  of  laims  and  other  services  incidental  to  the  upkeep  of  resi- 

4/ 

dences  and  estates  ivere  not  considered  agricultural.  Similarly,  the 
Bureau  of  Unemployment  Compensation  in  Georgia  ruled  that  a gardener  en- 


y Ibid,  13C3  heiY  Mexico. 

y 1553  Chio 

3/  Ibid,  1553  Chioj  until  the  middle  of  1939,  Michigan  also  held 
that  services  rendered  in  the  raising  of  hot  house  vegetables 
were  not  exempt  as  "agricultural  labor",  (See,  Ibid,  1330  and 
A-531  Michigan) ; LikeTdso,  hew  York  ruled  that  an  individual 
performing  services  for  a nursery  was  not  engaged  in  farm  labor 
(See,  Ibid,  1741  hew  York).  Later,  however,  this  riiling  >vas 
reversed,  (See,  Ibid,  R-i445) . 

y Ibid , 22  California. 
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gaged  in  planting  laims  and  general  gardening  around  a hunting  lodge  vras 

1/ 

not  performing  agricultural  labor.  In  Texas,  the  services  incidental  to 

activities  of  a landscape  architect  i^erc  ruled  to  bo  commercial  and  not 

2/ 

agricultural. 

Clerks  and  employees  of  a nursery,  floral  shop,  retail  or  viholesalc 
flov.'cr  establishments  were  held  as  performing  services  not  connected  vdth 
the  gro^/ing  and  cultivating  of  nursery  stock  or  floiTers  and  v/ere  ruled  to 

be  non-agricultural  labor  in  California,  ilaryland,  Massachusetts,  and 

1/ 

Virginia,  Similarly,  the  Commissioner  of  the  Unemployment  Comission  in 
Connecticut  ruled  that  services  performed  for  a nurseryman  or  commercial 
flower  grov;er  in  painting,  packing  and  unpacking  crockery  used  as  containers 

k! 

for  products  sold  by  such  producers  v/ere  not  to  be  considered  agricultural. 
Services  Performed  in  Raising  Mushrooms. 

In  Minnesota,  Pennsylvania,  and  other  States,  vhere  it  was  neces- 
sary to  rule  on  services  performed  by  employees  of  mushroom  growers  in 
the  planting,  cultivating  and  harvesting  of  mushrooms,  they  were  inter- 
preted to  be  non-agricultural  in  accordance  with  the  original  ruling  of  the 

5/ 

Federal  Bureau  of  Internal  Revenue.  Pennsylvania  later  reversed  its 
17  Ibid.  1122  Georgia. 

2/  Ibid,  1131  Texas. 

^ Social  Security  Board,  Unemployment  Compensation  Interpretation 
Service,  S ta to  S eri e s , Suppl emen t , I6  California;  1127  M iryl^^nd; 

1128  Massachusetts;  1132  Virginia. 

kJ  f 1553  Connecticut,  R. 

^ Ibid,  765  klinnesota;  479  Pennsylvania. 
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position  vihen  the  Federal  Bureau  of  Internal  Revenue  changed  its  stand  and, 

in  December  1937,  declared  that  these  services  constituted  "agricultural 

labor"  when  they  v/ere  performed  in  cellars,  caves,  barns,  etc.  located  on 

2/ 

the  farm,  California  also  follov/ed  the  Federal  ruling  in  holding  that 

3/ 

services  in  raising  mushrooms  were  exempt  as  agricultural. 

However,  despite  the  Federal  ruling,  the  Counsel  to  the  Unemployment 
Compensation  Commission  in  Delaware  held  tha.t  persons  engaged  in  the  grov/ing 

y 

of  mushrooms  'V'/ere  not  agricultural  laborers  within  the  meaning  of  the  law. 
Similarly,  the  District  Court  in  Colorado  ruled  that  services  performed  in 
raising  mushrooms  wore  commercial  and  not  agricultiiral  in  character  rdthin 

y 

the  meaning  of  the  Colorado  Unemployment  Compensation  Act, 

Services  Performed  in  the  Processing  of  iinimal  and  Agricultural 

Produc  ts . 

Under  this  head  fall  some  of  the  folloi;ing  types  of  services: 
dairying,  poultry  raising  and  chicken  hatching,  raising  of  graphs  and  wine 
production,  rice  milling  and  cotton  ginning. 

In  practically  all  the  States  in  which  the  question  of  covorago  of 
vrorkers  employed  on  dairy  farms  arose,  it  was  held  that  the  exception  ac- 
corded to  agricultui'al  labor  extended  only  to  services  performed  in  con- 
nection with  the  raising  and  management  of  dairy  stock  on  a farm  of  the 
1/  Ibid,  1745  Pennsylvania. 

2/  Treasury  Departnent,  Bureau  of  Internal  Ri^venue,  Internal  Rjvenue 
Bulletin,  C.3.,  1937-2,  417. 

2/  Social  Security  Board,  Unemployment  Compensation  Interpretation 
Service,  State  Series,  Supplement,  1372  California. 

Ibid,  1374  "lela-'/are. 


5/  Industrial  Commission  of  State  of  Colorado  v.  the  Great  Ifestorn 
Mushroom  Co.,  See,  Ibid.  13B6  Colorado,  Ct.  D. 
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oimer  or  tonant  thereof,  and  to  the  ordinary  processing,  packing,  packaging, 
transporting  and  marketing  of  materials  which  ivere  produced  on  the  farm 
incidental  to  dairy  farming,  lor  example,  services  performed  by  employees 
of  the  o\mer  or  tenant  of  the  farm  in  the  feeding  and  milking  of  cows,  the 
transporting  of  such  milk  to  the  milkhouso,  the  separating,  cooling  and 
filling  of  cans  for  delivery  to  creamery  or  bottling  plant  for  the  farmer 
were  exempt  as  agricultural. 

On  the  other  hand,  the  services  performed  by  employees  of  an  oamer  or 
tenant  of  a farm  or  of  a creamery  in  connection  idth  the  handling  of  cattle 
not  maintained  or  fed  on  the  farm  or  fed  feed  not  made  on  the  farm,  or  the 
commercial  handling  of  milk  or  other  dairy  products  purchased  from  other 
farmers  were  not  considered  agri.e ultural.  'j-hus,  for  exanplc,  the  pasteuriz- 
ing, bottling,  packaging  and  distributing  of  milk  etc.  or  the  preparation 
for  market  of  butter,  eggs,  cream,  which  the  employer  purchased  from  others 

were  ruled  as  not  constituting  agricultural  labor  vdthin  the  riieaning  of 

1/ 

the  law. 

In  States  i/here  a ruling  ’v.vis  made  \dth  respect  to  the  services 
performed  on  poultry  farms,  it  was  held  that  the  raising,  feeding  and 
mamgoment  of  poultry  on  a farm  wore  exempt  as  agricultural  labor.  But, 
it  was  held,  the  operations  of  racking,  incubation  and  sex  segregation 
of  chicks  performed  in  a hatchery,  even  though  located  on  a poultry  ranch, 
were  conxaercial  rather  than  agricultural  in  nature,  and  the  persons  en- 
gaged in  thiem  i/ero  rot  agricultural  laborers  id  thin  the  meaning  of  the 

\J  See,  Ibid,  469  and  136$  California;  2B  Ilaryland;  52  and  56  Utah; 

472  and  1136  Connecticut;  478  Fonnsylvania;  758  and  1556  ilichigan; 

760  Llinnesota;  759  South  Carolina;  1135  Alaska  A.G.;  1740  Ilev^ 

York;  1744  Oregon;  38  Rhode  Island;  768  lion  tana;  1121  and  1375 
Georgia . 
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1/ 

lav;. 

A scheino  for  segregating  the  above  two  types  of  services  for  pur- 
poses of  coverage  liras  advanced  by  the  Unemployment  Reserve  Commission  of 
California*  In  this  State,  the  Commission  ruled  that  if  a hatchery  was 
situated  on  a farm  and  was  operated  by  the  employees  of  the  oi/ner  or 
tenant  of  the  farm  vho  also  performed  services  in  the  raising,  feeding 
and.  management  of  poultry,  the  services  of  such  employees  vrere  to  be 
segregated  and  contributions  computed  only  on  vrages  paid  for  services 
rendered  idthin  the  hatchery.  The  Commission  further  held  tiut  if  such 
a segregation  was  not  or  could  not  be  made,  the  entire  services  of  those 
employees  wore  to  be  considered  as  in  subject  employment,  s-^here,  however, 
one  type  of  service  vras  merely  incidental  in  measure  of  time  to  the  other, 
then,  even  though  it  is  possible  to  segregate  the  one  type  from  the  other, 

the  incidental  service  vras  to  bo  disregarded  in  determining  liiether  the 

2/ 

employee  iras  engaged  in  "agricultural  labor"  or  "subject  employment". 

In  the  case  of  the  production  of  grapes  and  vdne,  the  Unemploy- 
ment Reserves  Commission  in  California  held  that  services  performed  for 
the  owner  or  tenant  of  a vineyard  in  the  cultivation,  irrigation,  pruning 
and  harvesting  of  grapes  constituted  agricultural  labor,  ^ut,  it  ruled, 
the  crushing  of  grapes  and  other  processing  operations  in  vdne  production 
as  well  as  the  packaging,  transporting  and  marketing  of  vdne  ivore  manu- 

l7  Ibid . 483  Utah;  1551  California  and  1735  Iowa, 

i 

2J  Ibid,  1551  California. 
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1/ 

facturing  and  coramercial  services  not  incidental  to  ordinary  farming. 

The  California  Unemployment  Reserves  Commission  further  held  that  if  the 

employees  of  the  ovmer  or  tenant  of  the  farm  performed  the  services  of 

crushing  and  other  wine  processing  of  grapes  as  v^ell  as  performing  the 

services  of  cultivating  and  irrigating  the  soil,  the  pruning  of  the  vines 

and  the  harvesting  of  the  crop,  the  two  types  of  services  were  to  be  seg- 

2/ 

regated  as  betvreen  subject  arid  exompt  employment. 

In  the  States  where  the  question  of  coverage  arose  mth  respect  to 
cotton  ginning  and  rice  milling,  it  vras  held  that  employees  engaged  in 
these  services  for  an  employer  who  was  not  the  operator  of  the  farm  on 
i^fliich  the  cotton  or  rice  iras  produced  irere  not  agricultural  laborers. 

In  South  Carolina,  for  example,  the  General  Counsel  to  the  Unemployment 
Compensation  Commission  ruled  tiiat  ginning  of  the  producer’s  own  cotton 
was  incidental  to  ordinary  cotton  farming  and  the  employees  so  engaged 
were  agricultural  laborers.  But,  stated  the  Commission,  the  ginning  of 
cotton  for  others  was  a commercial  operation,  and  the  employees  perform- 

3/ 

ing  this  service  were  not  exempt  from  the  provisions  of  the  Act. 


iJ  Before  1937,  the  Unemployment  Reserves  Commission  of  California  did 

not  folloviT  the  ruling  of  the  Federal  Bureau  of  Internal  Revenue  which 
deemed  employees  of  cooperatives  as  not  constituting  agricultural 
laborers.  Up  to  1937,  therefore,  the  Coramission  interpreted  the 
services  performed  for  cooperative  ?dneries  as  agricultural.  (See, 
Ibid,  4 California).  On  the  other  hand,  in  accordance  rath  Federal 
regulations,  the  Commission  lield  that  workers  in  the  employ  of  com- 
mercial mneries  were  not  exempt  as  agricultural  laborers,  (See,  Ibid, 
10  California). 

7j  Ibid,  1552  California, 


3/  Ibid,  1728  California  and  769  South  Carolina. 
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Services  Performed  in  the  Packing;  and  Processing 

of  Agricultural  Products. 

In  accordance  "v/ith  the  regulations  of  the  Federal  Bureau  of  Internal 
Revenue,  the  States  generally  held  that  services  perfornied  by- an  employee 
in  connection  ivith  the  processing,  packing,  transporting  or  marketing  of 
farm  products  constituted  "agricultural  labor"  only  when  these  services 
were  performed  by  an  employee  of  the  0T//ner  or  tenant  of  the  farm  on  lAhich 

the  product  in  its  raw  or  natural  state  was  produced,  and  provided,  further, 

1/ 

that  such  operations  ^/ere  incidental  to  ordinary  farming.  Some  of  the 
major  factors  considered  by  the  States  which  had  to  determine  vhether  or 
not  services  performed  by  employees  of  packing  houses  were  agri.cultural 
labor  1/ere  as  follows: 

a)  V/hether  the  labor  v/as  employed  in  a packing 
house  which  handled  farm  products  produced 
exclusively  on  the  farm  of  v/hich  the  opera- 
tor or  packing  house  was  the  owner  or  tenant; 

b)  whether  it  was  the  general  custom  and  pr:ictice 
in  the  particular  type  of  farming  to  perform 
the  packing  operation  in  qu..'Stion; 

c)  whether  the  packing  house  v/as  located  on  or 
close  by  the  farm  iitiereon  the  produce  was 
grown,  and 

d)  v/hether  the  employees  engaged  in  packing  the 
produce  were  the  same  employees  v/ho  cultivated 
the  soil  and  reaped  and  harvtjsted  the  crops. 

In  California,  for  example,  services  performed  for  a farmer  by  em- 
ployees v/ho  were  engaged  in  packing  "iceberg"  lettuce  for  market  at  shipping 


\J  Social  Security  Board,  Unemployment  ‘compensation  Interpretation 

Service,  State  Series,  Supplement,  1366  and  1369  California;  771 
Virginia;  ,/ind  1139  Oregon,  Ct.  D. 
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1/ 

terrainals  not  located  on  the  farm  were  held  to  be  agricultural.  It  Y;as 
stated  tliiit  caTing  to  the  nature  of  tine  product,  such  packing  operations 

were  carried  on  as  a general  custom  and  practice  in  this  particular  type 

2/ 

of  farming.  Similarly,  in  Georgia,  the  Bui’eau  of  Unemployment  Compensa- 
tion held  tlnat  employees  of  a vegetable  grov;er  engaged  in  the  cultivation, 
grovdng,  washing,  packing  and  shipping  of  vegetables  from  the  grovrer's 
farm  vrere  engaged  in  agricultural  labor,  t.ven  though  the  washing  and  pack- 
ing were  done  off  the  farm.  The  Bureau  ruled,  hoT-jever,  that  employees  of 
vegetable  grov;ors  engaged  in  processing,  patching  and  shipping  of  such  pro- 
duce raised  on  the  farms  of  otbier  growers  w-^re  not  engaged  in  agricultural 

3/ 

labor.  In  Virginia,  the  Unemployment  Compensation  Commission  held  that 

if  the  same  vrorkers  raised  and  harvested  peas  and  beans  and  also  shelled 

them  for  the  same  employer  thcj^  w^oro  agricultural  i-forkers  exempt  from 

the  pay-roll  tax.  But,  ruled  the  Commission,  if  the  services  of  employees 

were  limited  to  the  shelling  of  vegetables,  they  were  not  to  h.i  considered 

4/ 

as  engaged  in  agriailtural  labor.  California  held  tirat  services  per- 
formed by  employees  of  a farm  in  the  drying,  slicing,  pitting,  tray  pack- 
ing, sulphur  treating,  etc.  cf  apricots  vrere  agricultural  on  the  grounds 


17  Ibid,  1726  California. 

The  operations  involved  in  packing  lettuce  are  generally  not  con- 
ducted on  a farm  but  at  some  location  \ih.ora  adequate  loading  facili- 
ties are  available.  Usually,  ho'viovcr,  the  same  individuals  are  em- 
ployed in  cutting  and  packing  the  product, 

1/  Cit ♦ , 1120  Georgia, 


4/  0£.  Cit.  , 1749  Vir^^inia. 
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th^^t  thfiy  v/erc  perfomod,  for  the  most  part,  by  the  same  individuals  who 

y 

cultivated  and  harvested  the  crop. 

On  the  other  hand,  T,'7here  the  question  arose  laith  respect  to  the 

coverage  of  packing  or  warehouse  v;orkers  employed  by  a cooperative  or 

mutual  marketing  association  of  farmers,  the  States  ruled  th£.t  they 

2/ 

were  not  excluded  as  agricultural  laborers.  These  States  held  that  the 
packing  of  products  even  though  produced  on  the  farm  of  the  members  of 
such  an  association  were  not  incidental  to  the  carrying  out  by  the  farm^-r 
of  his  normal  activities  on  the  fara,  but  involved  the  substitution  of 
collective  action  in  the  performance  of  functions  otherudse  normally  left 

y 

to  commercial  packers. 

The  processing  and  marketing  of  tobacco  by  persons  employed  for  a 
company  which  performed  these  services  for  a group  of  farmers  v\fere  held 

k/ 

not  to  be  agricultural  labor  in  Conne-cticut  and  Kentucky.  In  a sub- 
sequent ruling,  the  Unomplo;,mien t Compensation  Comiuission  in  Connecticut 
ruled,  hov:ever,  that  individuals  employed  in  the  warehouse  of  a company 
engaged  in  raising  and  processing  its  o^m  tobacco  were  performing  agri- 
if  dp.'  Cit..  1727  Caiifornia. 

2/  02_.  Cit. , 34  Hississippi;  42  Texas;  49  Utah;  65O  Oregon  A.G.  and 

1356  Cplifornia;  1126  Maine. 

3/  Before  1937,  'when  the  Federal  ruling  on  packing  house  labor  om- 
ployud  for  cooperative  marketing  association  of  farmers  was  not 
in  force  in  California,  the  Unemplo^/mont  Reserves  Commission  of 
the  State  held  "that  employees  of  a cooperative  association  engaged 
in  packing  and  processing  of  farm  products  of  its  members  -ifore 
agricultural  laborers  i^dthin  the  m.oaning  of  the  Act,  It  ruled, 
hoY/ever,  tha.t  the  pa^rroll  of  the  employees  of  the  coopeiv.tive  Y/ho 
dried  and  packed  fruit  for  grov/ers  yyIio  Y/ero  not  members  of  tiie 
cooporative  Y/as  to  be  segregated  and  taxed  under  the  Unemployment 
Compensation  Act.  (See,  0£,  Cit. , 8,  9 and  19  Calif.). 

kJ  Cit. , 26  Connecticut  ar^d  475  Ker.tucky, 
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1/ 

cultural  labor, 

Pursons  performing  services  connected  mth  the  storing  or  ware- 
housing of  agricultural  products  ■'-rero  interpreted  as  agricultural  labor- 
ers only  in  certain  circumstances.  In  Maine,  for  example,  the  Unemploy- 
ment Compensation  Commission  ruled  that  services  for  a farmer  in  storing 
potatoes  grovm  on  his  ovm  farm  iii  v/arehouses  which  he  oimed  or  centrolled 
constituted  agricultural  labor,  ihe  same  services,  however,  performed  for 
a farmer  'v/ho  ovmed  oi'  controlled  such  a warehouse  in  connection  vdth  his 
own  enterprise  as  a potato  groi/7er  but  who  also  acted  as  a warehouse  man 

for  other  potato  grov/ers,  wore  deemed  not  to  constitute  agricultural 

1/ 

labor, 

dervices  Performed  in  Miscellaneous  or  Related  Farm  Snployments. 

The  rulings  of  the  States  vdth  respect  to  the  coverage  of  i/orkers 
engaged  in  the  grovdng  and  harvesting  of  crude  gum  (oleoresin)  have  not 
been  uniform,  Tlius  in  Mississippi  and  South  Carolina,  the  authorities 
have  bisen  unanimous  ttiat  the  turpentine  or  naval  stores  busine-ss,  carried 
on  by  extracting  the  sap  of  pine  trees  and  converting  it  into  rosin  and 
spirits  of  turpentine,  did  not  involve  "agricultural  labor"  and  the  serv- 
ices performed  in  such  business  came  7dthin  the  scope  and  operation  of 

u 

their  unomployment  compensation  lavre.  On  the  other  hand,  the  district 

l7  Op.  Cit.,  1730  Connecticut,  R,*" 

2/  Op.  Cit.,  1126  Maine . 

3/  Social  Secuidty  Board,  Unemploymuit  Compensation  Interpretation 
Service,  Sta.te  Series,  Supplement.  See,  32  Mississippi  and  40 
and  769  South  Carolina. 


Court  in  Georgia  over-rulod  the  decision  ox  the  State  Bureau  of  Unemploy- 
rTu;nt  Compensation  by  declaring  that  labor  performed  in  the  production  of 

crude  gum  and  in  the  processing  of  this  product  into  gum  spirits  of  tur- 

1/ 

pentine  and  g\im  rosin  vras  "agricultural  labor".  Similarly^  the  Attorney 
General  of  the  State  of  Alabama  reversed  the  ruling  of  the  State  Unemploy- 
ment Compensation  Coianiission  uiien  he  interpreted  that  persons  vrtio  gath^^r- 

ed  crude  gum  were  exempt  as  agri.cultural  laborers  from  the  provisions  of 

2/ 

the  Act.  At  the  same  time,  the  Attorney  General  ruled  that  p^irsons  Tvho 
processed  thu  crude  gum  into  tunpentine  and  gum  rosin  did  not  come  in 
this  classifica'cion  and  were  not  exempt  from  coverage. 

States  generally  hold  that  the  services  performed  by  craftsmen 
ViThose  v>rork  on  the  farm  was  unrelated  to  ordinary  farixing  did  not  con- 
stitute agricultural  labor.  In  tlij. s category  v;ere  included  carpenters, 
painters,  mechanics,  cooks,  electricians,  agricultural  enginoc^rs,  soil 
chemists,  etc.  iiov^ever,  individuals  employed  on  the  farm  of  the  o\/ner 
or  tenant  thereof  and  ordinarily  engaged  in  agricultural  labor  but  who 
occasionally  perfomod  services  not  connected  i/ith  farm  work,  such  as 
repairing  of  agricultural  equipment,  painting  a barn,  clearing  of  timber 
from  laisd  to  be  used  for  farming,  preparing  v/ood  in  a sawmill  on  a farm 
for  farm  use,  etc.,  vrere  deemed  to  be  agricultural  laborers  within  the 

3/ 

meaning  of  the  State  lavre. 

l7  See,  Ibid,  749  Gt;orgia  and  1138  Georgia  Gt.  D. 

2/  See,  Ibid,  46B  Alabama  and  13 S4  Alabama,  A.G. 

3/  See,  Ibid,  15,  741  and  1729  California;  4SI  Tennessee;  1136  Con- 

necticut; 1557  Ohio;  173s  dew  York  R;  174^  Utah;  1125  Georgia. 
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The  above  interpretation  did  not  apply  to  such  services  performed 
commercially  by  individuals  for  a number  of  farmers.  In  ^Jyoming,  for 
example,  the  legal  counsel  of  the  Unemploynent  bompensation  Commission 
held  that  an  individual  engaged  in  uindmill  repairing  for  various  farmc^rs 
v\ras  rendering  a comnercial  service  to  those  engaged  in  agriculture,  but 

y 

he  himself  v;as  not  an  agricultural  laborer.  Also,  in  California,  Michigan 

and  Georgia,  employees  engaged  in  the  cutting,  sawing  and  preparing  for 

market  of  vrood  and  timber  \;ere  held  not  to  constitute  agricultural  labor. 

Such  operations  were  generally  deemed  to  be  forestry  and  lumbering,  not 

included  within  the  meaning  of  tiie  la^;s  or  rule-s  or  regulations  of  the 

2/ 

States, 

Services  performed  by  office  and  clerical  employees  employed  on  a 
farm  \iere  generally  held  by  the  States  as  not  constituting  agricultural 
labor.  In  Texas,  however,  the  Unemployment  Compensation  Commission  ruled 
that  all  clerical  employees  located  on  the  farm  in  the  employ  of  the  o?/ner 

3/ 

or  tenant  thereof  constituted  agricultural  labor  and  exempt  from  the  lave. 
Other  States,  like  California,  for  example,  provided  for  a segregation  of 
services  if  a farm  employee  p-^rformed  both  clerical  and  farm  work.  If 
an  employee  performed  bookkeeping,  timekeeping,  stenography,  typing,  etc, 
in  addition  to  his  regular  famhand  duties,  and  the  time  devoted  to  each 
was  substantial,  the  Unemployment  Reserves  Commission  ruled  that  contri- 
butions were  required  on  wages  paid  to  such  workers  as  a bookkeeper,  time- 
keeper, etc.  If,  on  the  other  hand,  a person  performed  bookkeeping,  etc., 
l/  Ibid,  1133  Wyeming. 

£/  Ibid,  1729  California,  757  Michigan  and  1125  Georgia, 


3/  Ibid.  45  Texas 


;V,S 


in  addition  to  his  regular  farm  services,  and  the  bookkeeping,  etc.  v/ere 
incidental  to  his  farm  services  and  trivial  in  amount  of  time,  the  book- 
keeping, etc,  v;as  to  bo  disregarded,  and  all  services  performed  by  such 


an  employee  i/as  to  bo  considered  as  agricultural  and  exempt  from  the  pro- 

1/ 

visions  of  the  law, 

ihe  policy  of  segregation  of  services  was  applied  in  IJevada  with 

respect  to  other  than  clerical  services  performed  by  a farm  hand.  The 

Attorney  General  of  that  State  ruled  that  employees  of  a farmer  who  woiked 

in  a service  station  or  in  a general  merchandise  store  maintained  by  the 

farmer  on  the  farm  were  not  exempt  as  agricult\iral  laborers.  They  were, 

however,  excluded  from  the  law  for  services  performed  on  the  farm  in  con- 

2/ 

ncction  idth  ordinary  farming. 

In  regard  to  the  status  of  employees  engaged  in  trucking  farm 
produce,  the  States  generally  held  that  hauling  of  farm  products  to  and 
from  the  farm  by  an  employee  of  the  farmer  as  an  incident  to  other  farm 
work  i/as  agricultural  labor.  If  the  trucking  of  farm  produce  i/as  per- 
formed under  contract  by  an  individual  or  concern  not  engaged  in  agri- 

n 

culture,  his  employe us  ViTore  held  as  not  constituting  agricultural  labor. 

Individuals  efaployed  as  salesmen  in  offices,  stores,  nurseries,  and 
other  establishraent s selling  floi/ers,  plants,  shrubs  or  trues  were  not 
held  as  agricultural  laborers  in  all  the  Status  in  ijhich  the  question  of 
their  coverage  arose.  The  same  rule  applied  to  persons  engaged  in  canning 
of  agricultural  products  regardless  of  the  fact  that  such  products  were 
17  Ibid,  1370  California. 

2j  Ibid,  773  Nevada  A.G. 

3/  Ibid,  I3GI  Montana;  1733  Illinois  and  1554  Hawaii, 
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produced  on  the  farm  on  which  the  canning  was  per^rmed.  Oyster  farming 

was  deemed  non-ngricultaral  labor  in  Connecticut.  In  Pennsylvania,  it 

was  hold  se^*vicGS  of  employees  in  training,  conditioning  and  driving 

race  horses  were  agricultural  if  they  v;ero  rendered  upon  the  farm  of  the 

oimer  or  tenant  thereof,  but  ceased  to  be  agricultural  when  performed 

2/ 

airay  from  the  farm  of  the  o\mer  or  tenant.  Kentucky  and  Colorado  held 
that  services  performed  for  mutually  operated  ditch  companies  Yiere 
rendered  to  the  ditch  companies  and  not  to  the  farmers  v/ho  were  members 
of  the  company,  'fhe  services  of  the  employees  of  such  company,  there- 

3/ 

fore,  \irere  not  considered  "agricultural  labor". 


l7  ibid,  473  Connecticut. 

^ IbW,  477  Pennsylvania. 

3/  Ibid,  475  Kentucky  and  647  Colorado  A.C. 


„ ab 

r. 


% ' 


